
-- 

PUBLIC EMPLOYEE LABOR RELATIONS BOARD 

During the 1982 special session, a supplemental State 

STATE EMPLOYEES ASSOCIATION OF 
NEW HAMPSHIRE, INC. 

Complainant 
CASE NO. S-0363 

V. 
DECISION NO. 82-53 

STATE OF NEW HAMPSHIRE 

Respondent 

APPEARANCES 

REPRESENTING THE STATE EMPLOYEES 
ASSOCIATION OF NEW HAMPSHIRE INC. : 

Robert Clark, Esq., Counsel 
Richard Molan, Esq., Assistant Executive Director 

REPRESENTING THE STATE OF NEW HAMPSHIRE 

BACKGROUND 

Under date of July 1, 1981, the parties to this dispute 
signed a Collective Bargaining Agreement which, on its face, 
was for the period "1981-1983", covering fiscal. years begin­
ning on July 1, 1981, and ending on June 30, 1983, State fiscal 
years 1982 and 1983. After agreement on this contract, the 
State Legislature in its 1981 regular session failed to fully 
fund some of the provisions of the contract and enacted a salary 
increase for only one year of the biennium (stating that funding 
Of a 9% salary increase for the second year of the biennium and 

any additional increase would be subject to revenues of the State 
and the enactments of the Legislature in special session during 

1982). The Legislature funded some contract benefits for only 

one year, funding the remainder for the full biennium. 
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and did not increase funding for salaries but did what it did for 
all employees covered, by the Collective Bargaining Agreement. The 
Legislature in passing the footnote, however, deprived only one 
class of employees of certain of these benefits. The SEA states 
that if this footnote and the deletion of benefits is applied to 
employees covered by the Collective Bargaining Agreement, it is an 
unfair labor practice because such an application by the Executive 
Branch (employer) breaches as a preexisting Collective Bargaining 
Agreement without negotiations and in contravention of RSA 273-A. 

The State responds to the argument of the SEA by stating, 
first, in form of a Motion to Dismiss, -that the Board is without 
subject matter jurisdiction over this matter since the footnote 
was passed as an enactment of the Legislature, subsequent to 
the passage of RSA 273-A and that the Legislature, as a co­
equal. branch of government, is authorized and empowered to 
pass whatever legislation it deems essential for the governance 
of the State and the Board is without power to vacate or change 
the legislation. Further, the State contends that it may well 
be that no Class 50 employees were In fact covered by the 
Collective Bargaining Agreement and therefore under statutory 
definitions of temporary and part-time employees, they are not 
subject to the jurisdiction of the Board. Finally, the State 
asserts that as a matter of contract law, the Collective Bargain­
ing Agreement was not a two-year contract but a one-year contract 
when first funded by the Legislature which could in fact be con­
tinued for an additional. year if funding were made available by 
the Legislature Failing that funding, it is the State's view 
that there was only a one-year agreement, regardless of its format 
or terms; alleging as a matter of law that it was subject to a 
condition subsequent in order to become a two-year contract the 
condition never having been satisfied, namely full funding for a 
second year and that the Legislature in only partially funding it 
for a second year continued it only for certain employees and not 
those in Class 50. 

The Board has held two hearinqs on this matter. The 
first, an emergency temporary hearing at the offices of the 
Board on July 1, 1982, resulted in a temporary order by the 
Board to the stateto to continue the benefits pending full hearing 
This order was vacated by the Supreme Court of New Hampshire in 
Case No. 82-295 on July 6, 1982 in which,a Petition forwill 
of Prohibitionbrought by the State was granted without 

prejudice. The second hearing was held at the offices of the 
Board on July 8, 1982. As stated, the parties stipulated to 
the overwhelming majority of facts and exhibits, the stipulation 
of facts being attached hereto as Exhibit A. The remaining of the 
hearing primarily consisted of legal argument. The SEA moved to 
amend its unfair labor practice complaint to substitute certain 
parties respondent and to substitute a new paragraph 11 for that 

originally state d, which amendment was granted, and which states: 
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was was 

(I) To make any law or regulation, or to adopt 
any rule relative to the terms and conditions of 
employment that would invalidate any portion of an 
agreement entered into by the public employer making 
or adopting such law, regulation or rule. 

The Board will notpresume that the Legislature in passing the 
footnote intended by broad brush to repeal any or all of RSA 273-A. 
In addition, theBoard does not question the right of the Legislature 
topass statutes. The Board further recognizes that tothe extent 
possible, laws passed by the Legislature must be read to make sense, 
to be consistent and to comply with other obligations of the State. 
The Board believes that the footnote, RSA 273-A and the Collective 
Bargaining Agreement can be read consistently. 

No one questions that there are certain Class 50 employees not 
covered by the Collective Bargaining Agreement either because they 
arc employees not subject to the provisions of RSA 273-A because of 
the nature of their employment or because they are employed by units 
of the State not subject to the Collective Bargaining Agreement. As 
to these employees, there is no question that the provisions of the 
footnote apply and that the benefits are not available. The Board 
believes and rules that it is to these employees that the Legislature 
intended the footnote to apply. If the footnote were read as intended 
to apply to Class 50 employees covered by the Collective Bargaining 
Agreement., then the unamended complaint brought by the State Employees 
Association would apply since the Leqislature would have continued 
benefits (that is, those benefits which were funded for one year by 
the first budget passed in 1981) for all employees covered by the 
agreement for a second year, and then would have deleted certain employees 
from this coverage, without negotiation, and without the opportunity 
for negotiation concerning the effect of the legislation. 

The Legislature recognized that it was not fully funding every-
thing contained in the contract and enacted a directive (Committee 
of Conference on Senate Bill 23, Page 10, II (a) (1) (A), House 
Record, Vol.. 4, No. 217) as follows: 

The executive through the state negotiating 
committee, and the state employee organization 
certified as the representative thereof shall re-
open negotiations to consider an agreement for 
fiscal year 1983. Said renegotiation shall be 
limited to the amount of the fiscal year 1983 
salary increase. 

The quoted language appears to the Board to be a recognition 
that with the exception of one matter, salaries, the aqreement 

a two-year agreement and continuing, not subject to 

I 



Signed this 27th day of July, 1982. 

Chairman Robert E. Craig presiding. Members Osmand anti Hilliard 
concur. Member David L. Mayhew dissents (See following page). Execrative 
Director Evelyn LeBrun and Board Counsel, BradfordE Cook also present. 
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Member, David L. Mayhew dissenting:­

I respectfully dissent from the decision of the Board reached 
today. I do not believe that there was evidence before the Board 
that the Legislature did not fully understand the impact of its 
decision and its effect on all employees in Class 50, or the contract. 
Therefore, I believe the Board is without power to negate an act of 
the Legislature and the position taken by the State at hearing must 
be upheld. 

Signed this 27th day of July, 1982 


